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ensuing decree of the District Judge, dated 18th of Chaudhry and
December, 1958, be upheld. Both the appeals are,  2"°ther

therefore, allowed. The judgment and decree of Duni véhand

the Senior Subordinate Judge, Hoshiarpur, dated and another

16th of January, 1957, is upheld and the suit of the gy mcher
plaintiff Duni Chand dismissed. I would leave the Bahadur, J.
parties to bear their own costs.

B.R.T.

CIVIL WRIT.
Before D. Falshaw and G. L. Chopra, JJ.
GOVERDHAN anp OTHERS,—Petitioners.
versus

THE DEPUTY CUSTODIAN-GENERAL OF EVACUEE
PROPERTY aAND ANOTHER,—Respondents.

Civil Writ No. 123-D of 1957.

Administration of Evacuee Property Act (XXXI of 1950) 1959

Section 18—Object of—Right to occupy the sites of houses ————
by non-proprietors—Whether property within the mean- Oct, 14th
ing of the Act—Rattigan’ Digest of Customary Law—
Paras 236 and 237 ordinary rules of Customary Law relating
to abandonment—Whether govern the cases of forced
abandonment by evacuees in consequence of the partition
of India.

Held, that the object of the Administration of Eva-
cuee Property, Act, 1950, was to safeguard the property
of Muslim evacuees principally for the purpose of rehabi-
litating and accommodating the displaced persons who
came over to this side and were evacuees from what is
now Pakistan. :

Held, that the right of a non-proprietor to occupy a
village site is clearly a right in property and so is property
withiry the meaning of the Adminstration of Evacuee Pro-
perty Act, 1950.

?
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Held, that the non-proprietors such as Telies who per-
formed various useful functions in the villages enjoyed
the right of occupying the sites of their houses as long as
they wanted to remain in occupation and there are good
grounds for holding that the ordinary Customary Law
relating to abononment ought not to be allowed to come
into play in the case of a forced abondonment by Muslims
in consequence of the disturbances. It would be within
the object and scope of the law relating to evaucee pro-
perty that the sites of houses thus involuntarily abandoned
at the point of the sword by those performing these various
functions in the villages should vest in the Custodian for
the purpose of rehabilitating the refugees who performed
similar functions in what is now Pakistan. Even indepen-
dently of the provisions of Section 18 of the Administration
of Evacuee Property Act, the right to continue to occupy
the sites of the houses which were abandoned by the Mus-
lim Telies in the present case constituted evacuee property.

Petition under Article 226 of the Constitution of India,
praying that the order of the Deputy Custodian-General,
dated the 1st March, 1957, may be quashed and the rights
of the Muslims in the village-abadi may be declared mnot
to subsist and in no case can be declared as evacuee pro-
perty allotable to displaced persons or assessable to rent,
and such other orders and directions may be passed as
this Court may deem most fit.

CHaaraN SincH, for Petitioners
K. K. Rarzapa, for Respondent.

ORDER

FaLsHaw, J.—This is a petition under Article
226 of the Constitution which has been referred to
a Division Bench by Grover, J.

The five petitioners, Goverdhan, etc., are resi-
dents of village Kair, where prior to the partition
seven families of Telies, who were Muslims, oc-
cupied houses and it appears that the present peti-
tioners have occupied and built some parts of the
sites of those houses.
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It seems that somebody reported to the Cus- Goverdhan
todian’s Department that the petitioners had 274 others
wrongly taken possession of the houses abandoned The ;Seputy
by the Telies and also seized their movable pro-  Custodian-
perty, and a notice was accordingly issued to them Cii’;eera; of Tva-
under section 7 of the Administration of Evacuee and alfggr:ry
Property Act in 1955, relating both to the mov-
able and immovable properties of the Telies who
had become evacuees at the time of the distur-
bances. The Assistant Custodian by his order,
dated 16th November, 1955, discharged the notice
so far as it concerned the movable property, but
held that the petitioners were in unlawful occupa-
tion of part of the sites of the Telies” houses which
were evacuee property. He accordingly ordered
that they should pay rent at the rate of Rs. 3 per
mensem per house but could continue residing in
the houses until they were allotted to displaced

persons.

The petitioners filed an appeal which was dis-
missed by the Authorized Deputy Custodian on
1st of August, 1956. They went in revision against
this order and their revision petition was dis-
missed by the Deputy Custodian-General with the
modification that since it appeared that the peti-
tioners had constructed Pucca houses on the sites
which were evacuee property they should not be
ejected, but instead should be allowed to remain
in occupation on paying the value of the sites as
assessed by the Survey Department. This order
wag passed on 1st March, 1957, and the present

petition was filed soon after that. N

Falshaw, J.

Although in proceedings before the officers of
the Custodian’s Department the petitioners had
even denied that the land in dispute formed the
sites of the houses of the Telies and alleged that in
fact there were only two and not seven families of
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Goverdhan  Telies in the village the finding of fact by the Cus-

and others

v.

todian’s Department has now been accepted and

The Deputy the main case of the petitioners is that the sites of
Custodian-

General of Eva-

the Telies’ houses are not evacuee property on the

cuee Property ground that the Telies were non-proprietors, and
and another according to general agricultural custom, on their

Falshaw, J.

abandoning their houses, the sites reverted auto-
matically to the proprietary body of that village.
The Customary Law on this point is stated in
Rattigan’ Digest : —

“236. In the absence of a well-established
custom a nonproprietary resident in a
village cannot dispose of the site on
which his house is built, or a right of
residence in the house, without the con-
sent of the proprietors of the village,
but he is ordinarily entitled to sell the
materials, and the purchaser must re-
move the same within a reasonable
period.

237. A non-proprietary resident who ob-
tains a site for building purposes must
build upon it within a reasonable time,
or surrender it to the proprietors.

238. If a non-proprietor abandons his house
the site reverts to the proprietors, and
he cannot reclaim it afterwards upon
his return to the village.”

On the other hand the Deputy Custodian-
General relied on the decision of a Division Bench
of this Court by Khosla and Soni, JJ., in Gorkha
Ram and others v. Custodian-General of India, and
others (1). This unfortunately is not a full report
but it is clear that it was held by the learned

(1) 1953 P.L.R. Page 9 (Notes)
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Judges that the definition of ‘property’ given in Goverdhan

section 2(1) of the Administration of Evacuee Pro- ™ zthers

perty Act is very wide and means “property of any The Deputy

kind and includes any right of interest in such pro- _ Custodian-

perty”, and the right of a non-proprietor to occupy G;‘f,’;f“lpr"(fpf;{;'
a village site is clearly a right in property though eand another

it may not be an interest in the property, and is
‘property’ within the meaning of the Act. It was
further held that although under ordinary law the
right of a non-proprietor in a village site extin-
guishes on his leaving the village permanently, but
under section 18 of the Administration of Evacuee
Property Act, this right remains alive and vests in
the Custodian if the non-proprietor leaves the
country and becomes an evacuee. This decision
appears to have been given on the basis of the pro-
visions of section 18 of the Act as it stood before it

was amended in 1953. The section then read : —

Falshaw, J.

“18.  OCCUPANCY OR TENANCY RIGHT
NOT TO BE EXTINGUISHED :—No-
thing contained in any other law for
the time being in force shall be deemed
to extinguish the right of occupancy in
any land or the site of any house or
other building of any evacuee which
has vested in the Custodian and, not-
withstanding anything contained in
any such law neither the evacuee nor
the Custodian, whether ag an occupancy
tenant or as a tenant for a fixed term of
any land or the site of any house or
other building, shall be liable to be
ejected or deemed to have become so
liable on any ground whatsoever for
any default of the Custodian.”

The learned Judge who dealt with this case
based his doubt on the correctness of this decision



Goverdhan
and others
V.
.The Deputy
Custodian-
General of Eva-
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partly on the fact that it apparently ignored the
true position of a non-proprietor occupying the
village site under the Customary Law and partly
in consequence of a decision of Chagla, C.J., and

cuee Property Shah, J. in Eruch J. Bapasola and another v B.

and another .

Falshaw, J.

D. Mzrchandam (1). In that case a Muslim was in
occupation of a flat forming part of a property
purchased by the petitioners in February, 1950, and
on the 22nd September, 1950, the petitioners gave
a notice to the Muslim tenant terminating his
tenancy as from 31st of October, 1950. Before
this period expired the Muslim tenant was declared
to be an evacuee on the 19th of October, and on the
26th of October, a notification was issued vesting
his tenancy rights in the Custodian. In March,
1952, the petitioners entered into possession of the
flat and in April, 1952, it was allotted by the Cus-
todian to a displaced person. This order was
challenged in a petition under article 226 of the
Constitution. In these circumstances it was
held :—
(1) That the tenancy being a contractual
tenancy liable to be terminated by
a proper notice given by the landlord,
what vested in the Custodian on the
26th October, 1950, was a tenancy which
was to last up to 31st October, 1950 ;

(2) That when the tenancy right vested in
Custedian on 26th October, 1950, it
vested with the important incident that
the tenancy was capable of being termi-
nated by the landlord under the Trans-
fer of Property Act, unless there was
some provision in the Administration
of Evacuee Property Act which permit-
ted the Custodian to deprive the land-
lord of his r1ght to put an end to the

(1) AIR. 1954 Bom. 56
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contractual tenancy as provided b Goverdhan
law : 4 P y and others
M

v.
The Deputy

Custodian-
(3) That sections 4 and 18 of the Evacuee G.en;ilo ofan Eva-

Property Act did not app].y to the case cuee Property
S0 as to give the Custodian such right; °°d another
and Falshaw, J.

(4) That though the definition of evacuee
property in section 2(f) was very wide
and had to be liberally construed, even
so in order to satisfy the definition what
vested in the Custodian should either
be property or it should be a right or
interest in property. As the evacuees
personal right to be protected under the
Rent Restriction Act was neither pro-
perty nor a right or interest in property,
such a personal right could not vest in
the Custodian, so as to make the Cus-
todian a statutory tenant of the land-
lord and the Custodian had no right to
be in possession of the flat after 31st
October, 1950.

This decision was delivered in February,
1953.

As a matter of fact a more or less similar view
had previously been expresed by Weston, C.J., and
myself in a case in which we held that where a
Muslim tenant only remained in occupation by
reason of the protection given to him by the Rent
Restriction Act there was nothing left in the way
of tenancy rights for the Custodian to assume as
evacuee property when the Muslim tenant became
an evacuee, and it would seem that it was in con-
sequence of these decisions that section 18 of the
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Goverdhan Act was amended by Act 11 of 1953. Sub-section
and others (1) now reads :—
v

The Deputy . . i

Custodian- “Where the rights of an evacuee in any land
Gci’:ralp;’:pfr‘t’;‘ or in any house or other building con-

and another sist or consisted of occupancy or tenancy

—_— rights, nothing contained in any law

Falshaw, J.

for the time being in force or in any
contract or in any instrument having
the force of law or in any decree or
order of any court, shall extinguish or
be demeed to have extinguished any
such rights either on the tenant becom-
ing an evacuee within the meaning of
this Act or at any time, thereafter, so as
to prevent such rights from vesting in
the Custodian under the provisions of
this Act or to prevent the Custodian
from exercising all or any of the powers
conferred on him by this Act in respect
of any such rights, and, notwithstanding
any thing contained in any such law,
contract, instrument, decree or order,
neither the evacuee nor the Custodian,
whether as an occupancy tenant or as
a tenant for a certain time, monthly or
otherwise, of any land, or house or
other building shall be liable to be eject-
ed or be deemed to have become so
liable on any ground whatsoever for
any default of :

(a) the evacuee committed after he be-
came an evacuee or within a period
of one year immediately preceding
the date of his becoming an evacuee;
or

(b) the Custodian.”
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It is contended on behalf of the petitioners Goverdhan
that although the provisions of the amended sec- "% 2
tion 18 clearly override the decision of the Bom- The Deputy
bay High Court regarding the tenancy of a house, , Custodian-
the section no longer mentions the right of 0c- euee Property
cupancy in the site of a house, which seems at and another
least partly to have been the basis of the decision of
this Court relied on by the Deputy Custodian-
General. It is, however, clear that this was only
partially the basis of the decision and there still
remains the decision that the right of a non-pro-
prietor to occupy a village site is clearly a right in
property and so is property within the meaning
of the Act and in my opinion this is perfectly a
correct decision. The object of the Act was to
safeguard the property of Muslim evacuees princi-
pally for the purpose of rehabilitating and accom-
modating the displaced persons who came over to
this side and were evacuees from what is now
Pakistan. The non-proprietors such as Telies who
performed various useful functions in the villages
enjoyed the right of occupying the sites of their
houses as long as they wanted to remain in occupa-
tion and it appears to me that there are good
grounds for holding that the ordinary Customary
Law relating to abandonment ought not to be al-
lowed to come into play in the case of a forced
abondonment by Muslims in consequence of the
disturbances. It certainly seems to me that it
would be within the object and scope of the law
relating to evacuee property that the sites of
houses thus involuntarily abandoned at the point
of the sword by those performing these various
functions in the villages should vest in the Cus-
todian for the purpose of rehabilitating the re-
fugees who performed similar functions in what
is now Pakistan. I am, therefore, of the opinion
that independently of the provisions of section 18
the right to continue to occupy the sites of the

. Falshaw, . J.
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Goverdhan
and others
v,

The Deputy
Custodian-
General of Eva-
cuee Property
and another

Falshaw, J.

Chopra J.

1959

Oct., 20th

houses which were abandoned by the Muslim
Telies in the present case constitued evacuee pro-
perty and I consider that the decision of the
Deputy Custodian-General permitting the present
petitioners to continue in occupation of the sites
which they now hold on payment of their value is
quite fair and just. I see no reason to interfere
and would dismiss the petition but leave the par-
ties to bear their own costs.

CHoPRra, J.—I agree.

R.S.
CIVIL WRIT.

Before Falshaw and Chopra, JJ.
KHAZAN CHAND,—Petitioner.
versus
THE NEW DELHI MUNICIPALITY,—Respondent.

Civil Writ No. 1-D of 1957.

Punjab Municipal Act (III of 1911)—Section 65—As-
sessment of house tax—Objections to—Whether to be heard
by Municipal Committee—Persons objecting—Whether
should be informed of the material taken into considera-
tion by the Committee—Principles of natural justice—

Breach.

Held, that it is the Committee which has to prepare the
list and to issue the notices inviting objections, which have
to be served on individual occupiers either in the case of
fresh assessment or proposed increase in the previous
assessment, and in the absence of any word indicating a
contrary sense it must be presumed that the objections,
when preferred, are to be dealt with by the person or
body which invites them, which is the Committee. If the
objections are heard and decided by a Sub-Committee or
a single member and the recommendation made is approved



